mine operators pursuant to section 75.316 and section 303(o) of the Mine
Act.  The approval and adoption process is bilateral and results in the
Secretary and the operator, through consultation, discussion, and
negotiation, mutually agreeing to ventilation plans suitable to the
specific conditions at particular mines. Zeigler v. Kleppe, 536 F.2d
398, 406-407 (D.C. Cir. 1976)j Carbon County Goal Co., 6 FMSHRC 1123
(May 1984).  The process is flexible, contemplates negotiation toward
complete agreement, and is aimed at compliance with mine safety and
health requirements. Under the approval and adoption process, the
operator submits a plan to the Secretary who may approve it or suggest
changes.  The operator is not bound to acquiesce in the Secretary's
suggested changes.  The operator and the Secretary are bound, however,
to negotiate in good faith over disputes as to the plan's provisions and
if they remain at odds they may seek resolution of their disputes in
enforcement proceedings before the Commission.  Carbon County Coal
Company, 7 FMSHRC 1367, 1370-71 (September 1985); Penn Allegh Coal Co.,
3 FMSHRC 2767, 2771 (December 1981).  The ultimate goal of the approval
and adoption process is a mine-specific plan with provisions understood
by both the Secretary and the operator and with which they are in full
accord.  Once the plan is approved and adopted, these provisions are
enforceable at the mine as mandatory safety standards.  Zeigler, supra
at 409; Carbon County, 7 FMSHRC at 1370; Penn Allegh.

In an enforcement action before the Commission, the Secretary
bears the burden of proving any alleged violation. In plan violation
cases the Secretary must establish that the provision allegedly violated
is part of the approved and adopted plan and that the cited condition or
practice violates the provision.  Here, Jim Walter argues in part that
the all faces provision was not a part of the approved and adopted plan
at the No. 7 mine. We do not reach this question, however, because,
even assuming the provision is considered a part of the approved and
adopted plan, in the instant case the Secretary did not prove that the
failure to provide line brattice to within 10 feet of the cited location
(location Y) violated the all faces provision.

In Penn Allegh, the Commission held:

The statute and the standard require the parties
to agree on a dust control plan in the interest of
miner safety.  Therefore, after a plan has been
implemented (having gone through the adoption/
approval process) it should not be presumed lightly
that terms ir. the plan do not have an agreed upon
meaning.

3 FMSHRC at 2770.  The provision in that case was ambiguous on its face
but the Secretary established the meaning intended by the parties by
presenting credible evidence as to the history and purpose of the
provision and evidence of consistent enforcement. The Secretary's
evidence in the instant case falls far short in these respects.

First, the record contains no detailed and consistent testimony
from the Secretary's witnesses illuminating the meaning of the all faces
provision.  Indeed, the testimony of two of the Secretary's witnesses is
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stoppel below,
